WALTER W BENDER
| BLA 98- 335 Deci ded QGctober 22, 1998

Appeal froma decision of the Wonming Sate Gfice, Bureau of Land
Managenent, rejecting Aass 2 Qlor-of-Title applicati on WW143373.

MNfirnmed as nodifi ed.

1. @lor or Qaimof Title: Generally--Qlor or dai mof
Title: Applications

Uhder 43 US C 8§ 1068(b) (1994), a class 2 col or-of -
title claamrequires, inter alia, that the tract
applied for has been held i n peaceful , adverse
possessi on by the clainant, his ancestors, or grantors,
under claimor color of title for the period
commencing not later than Jan. 1, 1901, to the date of
application. Novalid class 2 color-of-title claimis
presented where the earliest possible date of
commencenent of adverse possessi on was | ong after

Jan. 1, 1901.

2. lor or daimof Title: Generally--Golor or dai mof
Title: Adverse Possessi on

Atax title has nothing to do wth the previous chain
of title and does not in any way connect itself wth
it. It isabreaking up of all previous titles, |egal
and equit abl e.

APPEARANCES.  Ywonne Véde Nagel , Esq., Laramie, Woning, for Appel | ant.
(PN ON BY ADM N STRATI VE JUDGE TEHRRY

Wl ter W Bender (Bender or Appellant) has appeal ed an April 30, 1998,
Deci sion of the Womng SSate (fice, Bureau of Land Managenent (BLN,
rejecting his class 2 color-of-title application WW143373, filed under
the lor of Title Act of Decenber 22, 1928, as anended, 43 US C § 1068
(1994).

In his application, filed on Gctober 7, 1997, Bender descri bed
41 acres, nore or less, insecs. 19 and 20, T. 14 N, R 8 W, Sxth
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Principal Meridian, in Garbon Gounty, Wonming. Bender asserted ownership
t hrough a deed recorded on Novenber 17, 1962, conveying the land to his

parents and a warranty deed recorded on Septenber 12, 1973, by which the
property was conveyed to him Bender al so submtted tax paynent records.

Bender stated in his application that he first | earned he did not
have clear title to the | and when he was so inforned by a letter from
the Wonming Sate Drector, BLM of June 20, 1996. In that letter, BLM
answered a request, filed by US Forest Service Dstrict Ranger, Don G
Carroll, as to the status of two lode clains (the Quo Vadis and Vendett a)
wthin mneral survey #275, secs. 19 and 20, T. 14 N, R 8 W In his
letter, the Sate Orector stated that Mneral Survey No. 275 was conpl et ed
on Novenber 28-29, 1903, and approved on February 11, 1904. The Chi cago
Venture Mning Gonpany owned the mining clains and patent was applied for
on January 27, 1909. That application was rejected on February 11, 1913.
h March 11, 1913, Chicago Venture was notified of the rejection and the
case was cl osed.

The State Drector further advised Carroll that BLMrecords failed to
show that the mining clains had been recorded wth BLMas required by the
Federal Land Policy and Managenent Act of 1976, 43 US C § 1744 (1994).
The Sate Orector noted that the Bender famly had bought certain | ands,
including the 40.867 acres in Mneral Survey No. 275, in a Carbon Gounty
tax sale, and that that sal e was apparently in error because those | ands
had never |eft Federal ownership.

Inits Decision, BLMstated that Bender's cla mwas based on a chai n
of title originating wth the location certificates for the Qo Vadis and
Vendetta | ode clains recorded i n Carbon Gounty on Novenber 4, 1898, and
May 16, 1899, respectively. dting Purvis C Mckers, 67 |.D 110 (1960),
BLMrejected Bender's clai mbecause it found that he had not held it in
good faith, since land subject to mning clains could not be held in good
faith. Purvis C M ckers held that a class 1 clainmant who had filed a
honest ead appl ication or located mning clains on the land coul d not be
said to be holding the land in good faith under the lor-of-Title Act.

Bender's chain of title begins wth a tax deed. That conveyance
indi cates that Carbon Gounty, Woning, bought the lands at a tax sal e on
May 23, 1934, when no bids were received. Bender's parents purchased the
property at a private sale fromthe Board of Gounty Comm ssioners of Carbon
Qounty on Gctober 7, 1937. The deed associated wth that conveyance lists
the mning clains and gives their legal description. It also explains that
the purpose of the sale was to coll ect unpai d taxes due on the property.
The warranty deed of Novenber 14, 1962 (recorded Nov. 17) was a conveyance
by Lucy Bender to Vélter Wnant Bender and Lucy Bender A corn. The deed
naned the mning clains and listed the mneral survey nuniber. Bender
acquired the property by warranty deed of August 28, 1973, fromTruth B
A corn. That deed described the property as "Vendetta Sur. #275,
Section 20; Quo Vadis Sur. #275 Sections 19 and 20 (41 A) T 14 R 85)."

146 | BLA 135

WAW Ver si on



| BLA 98- 335

dting Thomas Doyl e Jones, Jr., 125 I BLA 230 (1993), Bender asserts
inhis statenent of reasons (SR that it is the good faith of the col or-
of-title applicant and not necessarily his predecessor grantees of the
land for which application is nade that is relevant. Bender asserts that
he does, in fact, neet the good faith requirenent, in that he did not know
at the tine of conveyance to him that title was in fact in the Governnent.
Bender suggests that the facts in this case "can only inpute good faith
occupancy.” (SCRat 5.) Those facts, he states, are that |ocally assessed
taxes have been paid since at least 1901 and that the najority of the
taxes were paid by Bender and his parents. No reasonabl e person, Bender
contends, "would nake this type of investnent wth the know edge that the
Lhited Sates held title to the property.” (SORat 5.)

Aclass 2 color-of-title claimis described in 43 CF. R § 2540. 0-5(hb)
as foll ows:

(by * ** Aclaimof class 2 is one whi ch has been hel d
ingood faith and i n peaceful , adverse possession by a clai nant,
hi s successors or grantors, under claimor color of title for the
peri od commenci ng not |ater than January 1, 1901, to the date of
appl i cation, during which tine they have pai d taxes | evied on the
land by Sate and | ocal governnmental units.

An applicant under the Glor of Title Act has the burden of proof to
establish to the Secretary of the Interior's satisfaction that the
statutory conditions for purchase under the Act have been net. Ha M
Menmot t, 77 1BLA 399, 402 (1983); Jeanne R erresteguy, 23 I1BLA 358, 83 1.D
23 (1976); Honmer W Mannix, 63 1.D 249 (1956). The applicant nust
establish that each of the requirenents for a color-of-title cla mhave
been net. Afailure to carry the burden of proof wth respect to one of
the elenents is fatal to the application. See Lester and Betty S ephens,
58 I BLA 14 (1981).

[1, 2] The BLMproperly determned that Appellant had no valid
class 2 claim but based this determnation on a | ack of good faith
resulting fromthe two mning clains present on the property, which BLM
clai ns shoul d have pl aced Appel lant on notice of the interest of the Lhited
Sates in the property. In fact, BLMneed not have considered the mning
clains, as the Appellant's chain of title originated in a tax sale | ong
after January 1, 1901. To prevail under a valid class 2 claim such claim
nust have originated no |ater than January 1, 1901. 43 CF. R § 2540.0-
5(b); Estate of John C Brinton, 71 IBLA 160 (1983). A-color-of-title
claimrequi res peaceful adverse possession in good faith by a clai nrant or
the clainmant's predecessors in interest under claimor color of title for
the prescribed period of tine. The claimor color of title nust be based
upon a docunent which on its face purports to convey the clained land to
the applicant or the applicant's predecessors ininterest. Carnine M
Wirren, 69 IBLA 347 (1982). The first rel evant docunent of conveyance
submtted by Appellant was a conveyance to the county in 1934 whi ch was
the result of a failure to pay taxes. This conveyance cannot be used to
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establish a class 2 color of title, however, as a tax deed extingui shes the
forner titletothe land and initiates newtitle. Tax title has nothing to
do wth the previous chain of title and does not in any way connect itself
wthit. It isabreaking up of all previous titles, legal and equitable.
See Wod v. Miyo, 121 So.2d 503 (La. 1960); Harrison v. Everett, 308 P.2d
216 (Gl o. 1957); Geen v. Esquibel, 272 P.2d 330 (NM 1954); Estate of
John C Brinton, 25 IBLA 283 (1976); Eustayce and Gl di e Leonard, A 30573
(Aug. 3, 1966); Russell A Beaver, 71 1.D 114 (1964). W concl ude t hat
the first docunent which coul d be used by Appel lant as the basis for the
color-of-title claimwas the deed fromthe county to Appellant's parents
dated Gctober 7, 1937. See Hal H Menmott, supra, at 402. Appel | ant
clearly does not have a class 2 color-of-title claim because his chain

of title does not extend back to January 1, 1901, but not because of

mneral clains on the land. The BLM Deci si on appeal ed fromis nodified
accordi ngl y.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned as nodifi ed.

Janes P. Terry
Admini strative Judge

| concur:

WIlT A lrwn
Admini strative Judge
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